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: 
Lawrence Parish, Jr., by and through his counsel, re- 
spectfully petitions for a rehearing of the above-captioned 
proceeding and suggests the appropriateness of rehearing this 


cause en banc. 


\ ' 
It is respectfully submitted that the judgment of a 

panel of this Court overlooked and misapprehended material 

issues of fact and principles of law. More specifically, it 


is urged that, under the particular facts of this case, the 


delays complained of by the passage of 
--some ten months from the date of the offenses to date 
of the arrest (December 12, 1967 - October 13, 1968), 
and two additional months to the appointment of trial 
counsel (December 1968), and | 
—-some sixteen months from the date of the issuance of 
a warrant for his arrest to the date of his trial (Jan- 
uary 22, 1968 - May 15, 1969) 

| 
worked an unconstitutional infringment of his guarantees of 


due process of law and speedy trial in contravention of both 
the Due Process Clause of the Fifth Amendment and the Speedy 
Trial Clause of the Sixth. 

I. Sometime around 6:40 or 6:45 p.m. on the feening of Dec- 
ember 12, 1967, two men--both face-masked by stockings, one 
armed with a pistol--entered an apartment rental office in Wash- 
ington, D.C., demanded money, and absconded with an envelope 
containing approximately $800 in rental receipts (Tr. 172, 203). 

Shortly thereafter, sometime during the first two weeks of 
January 1968, Mr. Cardell Shelton, one of the two complaining 
witnesses, examined several police photographs and identified 
both robbers (Tr. 112, 116). Then, sometime around January 14, 
1968 (owing to the lapse of time, Mr. Shelton could not remem- 


ber the exact date), a fire gutted one of the apartments managed 


by Mr. Shelton and leased to Mrs. Parish (Tr. 38, 102). After 
entering the apartment that day for a cursory examination, he 
returned the following day for a more extensive inspection and 
discovered two photographs of a man whom he recognized as one of 
the robbers (Tr. 183-85). These were photographs of Mr. Parish. 
Soon after, Mr. Shelton and the other complaining witness, Wiley 
Barnes, went to police headquarters and, from photographs, iden- 
tified two men as the robbers: (Tr. 142-43). Again, one was Mr. 
Parish. 

Predicated upon these identifications, on January 22, 1968, 
the police obtained, from a magistrate, warrants for the arrest 
of Mr. Parish and the other suspect (Tr. 18). Mr. Parish was 
arrested October 13, 1968--nine months later. The District 
Court found, and this Court affirmed (slip opinion 8-9), that 
this was the first point at which Mr. Parish knew that he was 


being charged with the commission of a crime which’ occurred ten 


months before, even though he had been indicted on August 12, 1968. 


During the nine months between issuance of the arrest warrant 
and two weeks prior to the actual arrest, the police, except for 
some minor, periodic, and inconsequential flurries of activity, 
expended no real, effort to apprehend Mr. Parish. As the investi- 
gating officer, Sergeant Wesley, testified, all that was done was 
to disseminate a local lookout over the police teletype, to put 
a "stop" on Mr. Parish's criminal record, and to check the tax 


i 1/ 
and traffic records (Tr. 25-6). In late August, the police 


_l/ (Mrs. Dwyer, Q. Tell us, if you will, what you did between 
Parish's January 22nd, 1968 and August 1968, with 
trial counsel) regards to Mr. Parish? 


discovered that Mr. Parish had taken a driver's road test on 
January 23, 1968, and had then listed the address of his par- 
ents. When they were visited sometime in late August, they 
stated that they had no knowledge of Mr. Parish's whereabouts 
at that time. | 
It was not until early October that the investigating 
officer began a method of search that led to the arrest. He 


checked with what he termed an "employment [office] down on the 


first floor" of this Courthouse and discovered that Mr. Parish 
had been on probation and had been referred to the Washington 


Job Training Center (Tr. 26-31). 


The police did not check--Mr. Parish's FBI record--the 


U.S. Marshall's office. If they had checked with either of these 


two (it is submitted) logical sources, they would have discovered 


that at the time of the issuance of the arrest warrant and for 


eight months thereafter, Mr. Parish was on probation for his 


only offense (a misdemeanor) and was reporting regularly to his 


probation officer in the bosom of this very Courthouse. 
| 


Moreover, if they had checked thoroughly the traffic records, 
they would have discovered much earlier that Mr. Parish had taken 
a G@riving test the day after the arrest warrant was issued (Tr. 


29-30) : | 


(Sergeant Wesley, A. Well, we just keep ee just keep 
Witness) checking his criminal record to see if he 
was picked up, you check D.C. Tags, if 
you can "'t get an address on that, there 
is nothing. 
So, from January 22nd, 1968 until you 
obtained the Blain Street address in 
August there was just Hope, the pious 
hope that he might be arrested is that 
right? 
A. That is the only thing you can do [Tr. 26].- 
| 


The only excuse offered, and accepted by the panel of 
this Court, was administrative inefficiency, red tape, and the 


lack of personnel (slip opinion at 1], n.33,34). The panel 


gave much weight to the repeated checking of Mr. Parish's crim- 


inal record. As Sergeant Wesley admitted, this was nothing more 
than to determine whether someone else had arrested Mr. Parish-- 
"a pious hope" at best (Tr. 26). 

As the District Court at first concluded, "proper diligence 
was not used to exercise the arrest warrant in this case." (Tr. 
68; see also 13-14, 69, 84). And, the District Court was clearly 
correct in this conclusion, and the panel of this Court was 
wrong. Here, where an accused is not in hiding, but is openly 
taking a driving test, is working on the rolls of this Court- 
house, physically present in the Courthouse on’regular basis, 
and when this is easily ascertainable from the official files 
of the FBI and the U.S. Marshall, it is not due diligence to 
fail to look for that which can be so easily found. As the 
District Court put it so well: 

...I know everybody is short of help, the police are 

short of help, the probation agency is short of help, the 

court and its supporting personnel is short of help, the 

U.S. Attorneys Office is short of help, and while this 


type of thing may be understandable in view of that, we 
must be fair to defendants ..... 

.Now, if the delay is due to the inability of the police 
to solve the crime, that is one thing. That is something 
we just can't do anything about. 


But, if they have probable cause to arrest a man and 
he is in the jurisdiction and on the records of the sys- 
tem of justice, which in this case would be the probation 
office, he is working, we just have a duty to see that 
they receive notice and it seems to me that it just isn't 
fairness or justice to call on a man in this catagory 
and this status of life, ten months later to reconstruct 
what he was doing ten months before [Tr. 13-14]. 


And to this the Government agreed: "That is fine, Your 


Honor, if he had no notice. The government, of course, says 

he dia." (Tr. 14). But, as both the court Des Oe and the panel 
of this Court found, Mr. Parish did not have notice until his 
arrest, see p. 2 supra. 

Preliminary hearing was held on October 30, 1968. Mr. 
Parish was incarcerated from arrest until tria]. It was not 
until December 12, 1968, exactly one year to the day after 
the offense occurred, that trial counsel was appointed for 


Mr: Parish. 


II. The trial court found, and a panel of this Court affirmed, 
SaSe the ten-month delay between the date of the offense and 
the arrest of Mr. Parish did not deprive appellant of due pro- 
cess of law under the Fifth Amendment. This was clearly error. 
The substantial prejudice to Mr. Parish's defense created by the 


long delay was not adeguately recognized by either the trial 
or appellate ee 


Mr. Parish's defense was alibi--he was attending class 


at Phelps Vocational High School very shortly after the offense 


occurred (Tr. 66). "Since the offense occurred more than 30 


blocks from the school, took place at 6:40 or 6:45 pem. and 
lasted approximately ten minutes, it is evident that the alibi 
was strong if indeed appellant was in class at 7:00 p.m. when 
it started." (Slip opinion 12-13). Mr. Parish's sole means of 
establishing such a strong alibi was his own Reo: the memory 
of his teacher at Phelps, Mr. Simmons, who me have testified 
as to Mr. Parish's presence in the classroom at 7:00 p.am., the 
sign-in sheet .on which attendance was pace and perhaps the 
memory of others with whom Mr. Parish might have had contact on 
the night in question. Although the panel of, this Court dis- 


| 
cussed the merits of the sign-in sheet (slip opinion 12-14), it 


nowhere discussea the specifically prejudicial effect of 

Mr. Parish's and’ Mr. Simmons' loss of memory as to what time 
Mr. Parish enterea@ the classroom. Both Mr. Parish (Tr. 230- 
231) and Mr. Simmons (Tr. 76) testified as to their complete 
inability to recall what time Mr. Parish came to class. The 
losses of memory’ obviously stem from the lapse of some ten 
months before prosecution arrested Mr. Parish. 

, Moreover, sometime between January 22, 1968 and October 
13, 1968, Mr. Parish's wife, with whom he haa been living on 
or about January 22, 1968 and before, had disappeared (Tr. S1- 
54). %It may be that, on or shortly after January 22, 1968, 
she could have recalled some incident occurring on December 
12, 1967 (the date of the offense) that would have ‘assisted 
Mr. Parish's defense. The panel of this Court rejected this 
factor on the ground that the record did not demonstrate "what 
her testimony would have been or how it would have supported 
[Mr. Parish's] defense had she been available" (slip opinion 
14, n. 44). That is the source of the very prejudice. No 


one knows because the passage of time made knowing impossible. 


if 
Ironically,/Mr. Parish could have shown what Mrs. Parish's 


testimony would ‘have beén, he would have gone a long way to- 
wara establishing his own defense and thus, lessening the 
prejudice. 

Clearly, the prejudicical effect of the negligent delay 
was fatal to Mr. Parish's case. Since his entire defense was 
alibi, but the alibi could not be established for lack of 
memory, it is evident that the jury disregarded the asserted 
alibi and convicted. Moreover, since trial counsel for Mr. 


Parish was not appointed until December 12, 1968, two more 


| 
months had @lapséd before defendant could adequately begin 
to prepare his defense. In discounting the importance of memory 
loss as a factor in assessing prejudice to the defense, the 
panel of this Court has failed to recognize the importance 
which the Supreme Court has attached to memory loss in the 


recently decide cases of United States v- Marion, 404 U.S. 


307 (1971) and Barker v. Wingo, 407 U.S. 514 (1972) - 


Mr. Justice White, speaking for the majority in Marion, 


stated that: 
| 
Passage of time, whether before or after arrest, 
may impair memories, cause evidence to be lost, 
deprive the defendant of witnesses, and other- 
wise interfere with his ability to defend jhimself. 
[404 U.S. at 321] 


Mr. Justice Douglas amplified this thought in his con- 


curring opinion: 
| 

The impairment of the ability to defend oneself may 
become acute because of delays in the pretindictment 
stage. Those delays may result in the loss of alibi 
witnesses, the destruction of material evidence, and 
the blurring of memories. At least when a person has 
been accused of a specific crime, he can devote his 
powers of recall to the events surrounding the alleged 
occurrences. When there is no formal accusation, 
however, the State may proceed methodically to build 
its case while the prospective defendant proceeds to 
lose his. [404 U.S. at 331] 


Can there be any doubt that the government built its 
- | 


case against Mr. Parish through the accumulation of numerous 
identifications of him as one of the robbers by the complain- 
ing witnesses--a case built entirely while Mr. Parish's only 
chance to establish his alibi slipped away with the fading 
from his memory, and from the memory of others, of the date of 
December 12, 1967. Surely, this is substantial Hnequdice It 


is hard to conceive of how Mr. Parish's case could have been 


any more prejudiced. The entire defense rested specifically on 
the memories of two men. Those memories: were. losted as ten 
months between the date of the offense and the date of Mr. 
Parish's arrest passed. 

The court below and the panel of this Court focused heavily 
upon Mr. Parish's inability to "verify" the actual prejudice 
(slip opinion 13, 14). But what more do they wish? Do they 
wish the names of persons spoken to but now forgotten? Do 
they wish accounts of conversation that memories do not recall? 
Perhaps they would like the name of the person with whom Mr. 
Parish rode to class on that fateful evening? But he cannet 
recall. The memory is gone. And this is the very prejudice 
that was shown. As the trial judge pointed out so graphically, 
not even he could recall with whom he spoke, with whom he had 
coffee, with whom he had any contact ten months before, were 
it not for the log kept by his secretary (Tr. 84). 

As Mr. Justice Powell, speaking for the Court in Barker, 
has put it: "Loss of memory . .. . is not always reflected in 
the record because what has been forgotten can rarely be 
shown.* 407 U.S. 532. 

It is respectfully submitted that what the panel of this 
Court demanded is an impossibility. If Mr. Parish could show 
what Slipped away while the Government failed to exercise due 


diligence, he would not have been fatally prejudiced--he would 


have been able to establish his defense. 


This Court, in Ross v. United States, 121 U.S. App. D.C. 
233, 349 F.2a 210, 215 (1965) has summarized this very point: 


The trial court further concluded that there was 
no ‘indication that the defendant would have been able 


to present a more adequate defense if he had been 
arresteG sooner than he was." But it wals the very 
nature of appellate's disability that tended to make 
such a showing impossible. His failure of memory 
and his inability to reconstruct what he did not 
‘;, remember virtually precluded his showing in what 
respects his defense might have been morje successful 
if the delay had been shorter. With time passed any 
opportunity appellant might have had to reconstruct 
the events of May 10 or to discover how he was dis- 
advantaged thereby. In a very real sense, delay is 
evidencea by the difficulty he encountered in 
-» establishing with particularity the elements of the 
prejudice. | 
Although Ross was a "narcotics~delay” case, its rationale is 
clearly applicable here. ! 
As this Court needs no reminder, the right to fair 
trial--the right not to be prejudiced by uncalled for delay-- 
| 
is a fundamental one. "[T]he inability of a defendant 
adequately to prepare his case skews the fairness of the entire 
system." Barker, 407 U.S. at 532. "(T]he primary burden 
[is] on the courts and the prosecutors to assure that cases 
are brought to trial." Barker, 407 U.S. at 529., Placing 
Se | 
the impossible burden on the defendant to show what he can- 
Ny | 
not show is an absurd shifting of that burden. Negligent 
failure to promptly arrest Mr. Parish should result in a 
penalizing of the government, not the appellant.) Fundamental 


freedoms cannot be sacrificed to police inefficiency. Here, 


they were! 


IIl. In the leading case of United States v. Marion, 404 
U.S. 307 (1971), the Supreme Court announced the controlling 
principle that the Sixth Amendment's speedy trial guarantee 
attaches when "the putative defendant in some way becomes an 
‘accused'" 404 U.S. at 313. As to Mr. Parish, this event 
clearly occurred on January 22, 1968. It was at that point 
that Mr. Parish had become the focus of the Government's 
prosecutorial attention. He had been already singled-out, in 
the Government's mind, as the perpetrator of the crime. The 
Government was free to -- and throughout the all-important 
photographic identifications did -- build its case (and identi- 


fication was its entire case), while Mr. Parish unwarned, could 


do nothing. He truly stood, in the words of Marion, as the 


"accused," 404 U.S. at 313. And yet, without counsel, there 
was no realistic means by which he could defend himself. And 
with the passing of time, he was as prejudiced as if he had 
“been indicted -- and more so than if he had been arrested, 

for then, with the assistance of appointed counsel, he could 
have begun to prepare his defense. It was this rationale that 
led the Supreme Court in Marion to hold that the Sixth Amend- 
ment right to a speedy trial attaches when the putative defen- 
dant in some way becomes an "accused," 404 U.S. at 313; see 
also, 320-325)\. The rationale applies here with equal or 


greater force than under the circumstances in Marion. 


III. In the leading case of United States v. Marion, 404 
U.S. 307 (1971), the Supreme Court announced the controlling 
principle that the Sixth Amendment's speedy trial guarantee 
attaches when "the putative defendant in some way becomes an 
‘accused'" 404 U.S. at 313. As to Mr. Parish, this event 
clearly occurred on January 22, 1968. It was at that point 
that Mr. Parish had become the focus of the Government's 
prosecutorial attention. He had been already singled-out, in 
the Government's mind, as the perpetrator of the crime. The 
Government was free to -- and throughout the all-important 
photographic identifications did -- build its case (and identi- 


fication was its entire case), while Mr. Parish unwarned, could 


do nothing. He truly stood, in the words of Marion, as the 


"accused," 404 U.S. at 313. And yet, without counsel, there 
was no realistic means by which he could defend himself. And 
with the passing of time, he was as prejudiced as if he had 
“been indicted -- and more so than if he had been arrested, 

for then, with the assistance of appointed counsel, he could 
have begun to prepare his defense. It was this rationale that 
led the Supreme Court in Marion to hold that the Sixth Amend- 
ment right to a speedy trial attaches when the putative defen- 
dant in some way becomes an “accused,” 404 U.S. at 313; see 
also, 320-325). The rationale applies here with equal or 


greater force than under the circumstances in Marion. 


True it is that the facts in Marion were not identical to 
those here. In Marion there was an indictment followed, shortly 
thereafter, by an arrest. Thus, the first operative fact, the 


first official designation of Marion as an "accused" was the 


indictment. As the Supreme Court stated in Marion, "neither 


| 
appellee was arrested, charged, or otherwise subjected to formal 
| 
le 
restraint prior to indictment. It was this event, therefore, 
| 
which transformed the appellees into ‘accused' | defendants who 


are subject to the speedy trial protections of the Sixth Amend- 
| 


ment." 404 U.S. at 325 (emphasis added). This language must be 
| 
| 

read in the context of the Court's Broader statement that the 


right to a speedy trial “is activated only when a criminal 


prosecution has begun and extends only to those persons who 
: 

have been ‘accused' in the course of that prosecution." 404 
| 


U.S. at 313. And, again, "the Sixth Amendment) speedy trial 
provision has no application until the putative defendant in 

| 
some way becomes an ‘accused,' an event which occurred in this 


case only when the appellees were indicted . .|. ." 404 U.S. at 


313 (emphasis added). 
What the panel of this Court overlooked was that, on 
January 22, 1969, Mr.: Parish became the accused. The police 
had determined that they had sufficient evidence to accuse and 
charge him with the crime. And manifesting this belief, they 


charged him, in an official document, with the crime. On 


January 22, 1968, a warrant was issued by a magistrate for Mr. 


Parish's arrest. This was, in the very language of Marion, 
"the first official act designating" Mr. Parish as the "accused," 
activating; in a very real sense, his need for a speedy trial. 
404 U.S. at 324. This misreading and misapplication of Marion 
was the first fundamental error of the panel of this Court. 

The second fundamental error was the failure to recognize 
that the lack of memory, caused by a ten-month hiatus, was 
prejudice. Again, the Supreme Court has stated it well [Barker 
v. Wingo, 407 U.S. 514, 532 (1972)]: 

[Prejudice of course, should be assessed in the 
light of the interests of defendants which the 
speedy trial right was designed to protect. This 
Court has identified three such interests: (i) to 
prevent oppressive pretrial incarceration; (ii) to 
minimize anxiety and concern of the accused; and 
(iii) to limit the possibility that the defense will 
be impaired. Of these, the most serious is the 
last, because the inability of a defendant adequately 
to prepare his case skews the fairness of the entire 
system. If witnesses die or disappear during a delay, 
the prejudice is obvious. There is also prejudice 
if defense witnesses are unable to recall accurately 
events of the distant past. Loss of memory, however, 
is not always reflected in the record because what 
has been forgotten can rarely be shown.] 
That is this case, whether it be viewed as a denial of due 
process or as a Genial of a speedy trial. 

The third fundamental error was the recognition by the 

panel of this Court that police inefficiency is an excuse 


for denial of fundamental rights. (Slip opinion 16) This 


flies in the face, not only of reason, but of the truism 


pointed out by Mr. Justice White, the author of Marion, in his 
concurrence in Barker, 407 U.S. at 538: 


[U]nreasonable delay in run-of-the-mill criminal cases 
cannot be justified by simply asserting that the public 
resources provided by the State's criminal-justice 
system are limited and that each case] must await its 
turn. 2s the Court points out, this approach also 
subverts the State's own goals in seeking to enforce 
its criminal laws. 


The panel c= this Court pointed out that Mr. Parish did 
not press his speedy trial right until five months after he 


was arrested on October 22, 1968 -- and this of course was_ 


many months after the arrest warrant. (Slip opinion 16-17). 


Yet, counsel was not appointed until December 12, 1968. A 
motion to dismiss for lack of speedy prosecution was made 


some ten to twelve weeks later. This is clearly not an un- 


toward delay. Moreover, it is ironic that the panel of this 


Court would excuse, on the ground of ineptitude, a nine-month 
police delay that clearly prejudiced Mr. Parish, but would 
hang him with a ten to twelve week delay by his counsel that 


2/ 


prejudiced no one. This cannot be justice: 


£. Barker v. Wingo, 407 U.S. 514, 530-5 


Iv. It is suggested that this case is an appropriate one for 
a rehearing en banc. The case presents two questions of excep~ 
tional importance: 


(1) Whether the negligent ten-month delay by the 
prosecution in arresting Mr. Parish, when he was 
regularly within the bosom of this Courthouse and 
officially on the rolls of the Motor Vehicle Divi- 

sion of the District of Columbia government, a delay 
explainable only by police inefficiency and ineptitude, 
was a denial of due process, when it fatally prejudiced 
the ability of Mr. Parish to present his only credible 
defense -- alibi? 


(2) Whether, under the recent Supreme Court decision in 
United States v. Marion, 404 U.S. 307 (1971), Mr. Parish's 
Sixth Amendment right to a speedy trial attached as of 
the date when he stood charged on an official record as 
an “accused," the date on which a warrant for his arrest 
was issued, rather than as of the date, many precious 
months later, on which he was indicted (as a panel of 

this Court so decided)? 


Both questions presented go directly to the heart of a 


defendant's right to due process and to fundamental fairness in 
the preparation and conduct of his defense at trial, a funda- 
mental fairness spelled out most emphatically by the Supreme 
“Court in Marion and Barker, anda disregarded by the panel of 
this Court. It is submitted that Mr. Parish was denied this 
fairness because of the inordinate prejudice, both inherent and 
actual, arising from the overly long and inexcusable delays 
presented in the various stages of his case. 

Only a rehearing en bane can vindicate those precious and 
fundamental rights, recognized by the Supreme Court, denied by 
the trial court, denied by a panel of this Court, and demon- 


strated to the police of the District that their inefficiency and 


15 
ineptitude must never be accepted as an excuse for the denial of 
| 


the rights of deze process and a speedy trial. | As it stands, this 
case now is license for the denial of such rights on the mere ex- 
cuse of police ineffectiveness. Thus, this case far transcends 


Mr. Parish and calls for an en banc review. 
| 


V. It is respectfully submitted that, for the foregoing reasons, 
| 


a rehearing should be granted. In the alternative, it is respect— 


fully suggestec that a rehearing en banc is appropriate in this 
| 


case. 


Respectfully submitted, 


/s/ 
Sherman L. Cohn, Escuire 
(Appointed by this Court) 


Warren Connelly 
Student Counsel 
Alan| Gordon 


Student Counsel 


600 New Jersey Avenne, N.W. 
Washington, D.C. 20001 
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JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the United States vistrict 
Court for the Listrict of Columbia, The jurisdiction of this Court is in- 
voked under Section 2191, Unitod States Codo, Tho judgment appealed from 
is a final judgment within the meaning of the aforosaid statutory pro- 
vision, An appeal was duly noted and perfected within the time limitations 
provided by the applicable statutos and Rules of this Court, 

This appellant was previously before this Court undor No, 22,631, 
at which time he was soeking relicf from the refusal of tho District 


Court to grant him pre-trial roloase on bond. 


REFERENCES TO RULINGS 


Tho attention of this Court is respectfully diroctod to the 


following rulings, all made by the Court orally, during the course of the 
trial of this case on May 14, 15, 16, 1969: At page 68, whore tho Court 
found that “proper diligence was net oxoreised in this case” (with rospoct 
to the exceution of tho arrost warrant issued 10 months before), 

The ruling of the lowor Court, pp, 90-91, whero tho Courthold 
that, notwithstanding tho leck of diligonce, the dolay did not projudice 
the appellant, because, tho Court said, tho jury "wouldn't expect him to 
remember anything on those days", 

The ruling of the lowor Court, pp, 160-61, admitting into evidence 
a photograph and idontification testimony, ovor objection, 

Finally, the failuro of tho lower Court to act on the Ordor of 


this Court dated April 24, 1969, rolativo to pro-trial bond status, 


ohn 


STATEMENT OF THE CASE 
On December 12, 1967, a rental office in Washington, v.C. was 
enterod by two men, one of whom was armed, Both non wore wearing stock- 
ings over their heads and facos, Thoro were two People presont in tho 
office; ono of thom, the managor, Mr, Shelton, was' shot by one of the in- 
truders, Money was takon from both witnesses, One| of tho robbers was idon=- 
tified and arrested fairly promptly; ho lator Ses a fugitive, and was 


still one at the timo of: this trial, 


Somotime in Jarmary, 198, a fire occurred in one of the buildings 


managed by complainant Sholton, Whon he ontored it (although the tenant, 
Diane Parish, appollant’s girl friond, was not prosont, and did not give 
him pormission to do so), he noticod a picturo which he believed was that 
of the socond robber, He thon procceded to soarch tho apartment; he called 
the police, who, he said, also searched tho apartment, and removed cortain 
items, However, noithor tho officors nor tho natorial soized by them could 
be located for trial purposes (tr, 186-188), : 
Following this episode, an arrest warrant for the appellant was 


issued on Jamary 26, 1968; so far as can be determined from tho testimony, 


this was 10 or 12 days after Sholton made thoidont ification, On dugust 12, 
1968, 9 months after tho crime, the indictment in this case was returned, 
Tho warrant was not oxoccuted against the appollant until October 13, 1968, 
and, he testified, sorved as his first notice of any ponding charges, Luring 
tho nearly TEN MONTHS tho warrant had been outstanding, tho appollant had 
been on probation, and was roporting cach month to tho probation office 
located in the U.S, District Courthouso, Aftor the, expiration of his pro- 
bation, until the timo of his arrest, ho was omployod at the location in 
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the District where his probation officer know he was to bo found, 

Although thore was an outstanding indictmont, a preliminary hearing 
was conducted; appollant was hold on a $10,000.00 bond, However, no line-up 
was cvor conducted, nor was thoro any explanation for this failure. Whilo 
this Court oventually ordorod the District Court to conduct a hearing looking 
to appollant’s pro-trial reloase on bond, this was nevor hold, and appellant 
remained in custody from tho time of his arrost in Octbor, 198, until tho 
time of trial, May 14, 1969; he is still in custody, 

A motion to dismiss for want of specdy prosecution was filod on 
March 12, 1969, but was not hoard until tho date of trial, Luring this 
hearing, tho Court specifically found that the polico had not oxorcisod duo 
diligenco in their search for appollant (tr, 68), Appollant offered testi- 
mony which indicated that it was not possiblo to ostablish a satisfactory 


alibi because of tho lapso in timo - 11 months from crime to arrest; more 


than 17 months from crimo to trial, It doos appear, howover, that had ho 


boen givon more prompt notice, not only would momories havo been cloaror, but 
cortain school records, dostroyed at the ond of the school year, could have 
been prosorved, Notwithstanding this, tho Court finally rulod thoro was no 
projudice rosulting from tho dolay, because an intelligent jury wouldn't 
expect an alibi after all that timo! (Sco tr, 89-90) Appollant was con- 
victed on 3 counts, and sontonced to lifo imprisonmont, 

In addition to the speody trial issuo, objection was made to the 
identification procedures, on two grounds: dcospito the timo lapso, thoro 
was no line-up conducted for oithor witness; and the removal of tho picture 
from the apartment (on which the appollant apparontly paid tho rent) was im- 
proper, The identification was further contaminated by tho fact that tho 


ace 


| 
| 
witness Shelton, who took the photograph, apparently showed it to everyone 
in sight, including the other witness, Barnes, oxplaining that this was 

| 
tho man that shot him (tr. 129), (I say apparently, bocause as a rosult of 


the timo lapse betweon the evont and trial - ovor 17 months - the memories 


of all tho witnosses wore vague and contradictory, ) | 


STATUT#S, RULES AND TREATIES 
Constitution of the United States, Amondment IV; 
The right of the people to be socure in their persons, houses, 
papers, and oeffocts, against unroasonable searches and seizures, shall not 
be violated, and no Warrants shall issuo, but upon probable cause, supported 
~ by Oath or affirmation, and particularly describing the place to be searched 
and the persons or things to bo soized, 


| 
Constitution of the United States, Amondmont V: | 
No porson shall bo .,.coprived of life, liberty, or proporty, with- 


out duoc process of law,,.. 


| 
Constitution of tho United States, Amendment VI | 

In all criminal prosocutions, the accused shall enjoy tho right 
to a speody and public trial... | 
\ 


District of Columbia Codo, 1967 Ed., 199 Supp.: 


Titlo 22, Sec, 3202: "If any porson shall commit a crimo of violonco in 
tho District of Columbia when armod with or having readily available any 
...dangerous weapon,.,, ho may in addition to the punishmont provided for 
tho crimo bo punishod by imprisonmont for an indotorminate mmbor of years 
up to lifo as determined by the Court," | 
Title 22, Soc, 502: "Evory person convicted of an assault with intont to 
commit mayhom, or of an assault with a dangorous woapon, shall bo sentenced 
to imprisonment for not more than ton years," | 

| 
Title 22, Soc, 320%: "No person shall within the District of Columbia carry 
either oponly or concoaled on or about his porson, oxcopt in his dwolling 
house or place of businoss or on other land possessod by him, a pistol, 
without a liconse thorefor issucd as horoinafter Ea or any doadly 
or dangorous weapon capable of being so conccal 


STATEMENT OF POINTS 
I 
Appollant contonds that tho dolay botweon tho issuance of the 
warrant and its oxecution (10 months), which tho Court rulod was tho result 
of insufficiont diligonco on the part of tho polico, was so projudicial as 
to rondor a fair trial (17 months lator) impossible; and that tho indictment 
should havo boon dismissed for this reason, 
II 
(a) Appellant contonds that tho idontification procedures wore 
impropor, and, taken with tho timo lapse, the identification of the appollant 


should not havo beon pormittod, 


(6) Appollant furthor contonds that tho idontification was tainted 


beeauso of tho joint action of tho Polico and tho complaining witnoss in 
soarching tho apartmont in which he had somo intorost; and in soizing, with- 


out authority, a picturo of him, as woll as othor itoms which later vanished, 


SUMMARY OF ARGUMENT 
I 

The warrant for tho appollant was issued on Jamary 26, 1968, for 
a crime committed on Decombor 12, 1967, At that timo, tho appollant was on 
probation (as a result of a misdemeanor offonso which occurred in the Lis- 
trict, and was roflocted on his M,P.D, criminal record), Ho was reporting 
monthly to this Courthouse, Ho was enrolled in a courso.in a D.C. public 
school; he obtainod a L.C, driver's pormit a fow days aftor tho warrant was 
issuod, In spite of all this, he was not arrostod on thoso chargos - which 


carry as hoavy a ponalty as is normally imposed for first dogroo mrdor - 
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until 10 months later, The trial Court found that the police woro not 
diligont in thoir attompts to oxocute tho warrant;| that tho soarch for the 
appollant was not properly prossod, | 
It was cloar from defonse testimony that at tho time of the crime 
the appollant was attonding night school; howover, purely because of tho 


timo lapse, it was impossible to prove whother he arrived at school so 


early as to makc his prosonce at the sceno impossible, As a rosult, the 


appellant is now sorving a lifo sontonco, although he has no prior folony 


convictions, Thoro was novor any contention that appellant contributed in 
any way to tho delay botwoon tho crimo and tho trial. 
Appollant says that the trial Court orrod in finding that no proju- 


dice resulted from the dolay, and that tho motion to dismiss the indictmont 


for want of a spoody trial should havo boon grantod. 


II | 
(a) Tho idontification issue horo is in — ways difficult to 
assoss = again as tho rosult of tho lack of prompt prosccution, Thero are 
conflicts botweon tho tostimony of the various prosocution witnossos, as 
woll as within thoir testimony, Howovor, it would appear that tho appoll- 
ant's girl friond, by whom ho had 4 childron, was Living in the apartmont 
complox managod by one of tho complaining witnosses, Following the assault 
and robbory, one of the defondants in this caso was promptly idontified and 
arrostod, It was not, howover, until a month or so lator that anything 
happened rolating to tho appellant; this was the aes into tho apartmont 
of the woman known as Diano Parish by ono of the complaining witnessos, who 


found and took a picturo of tho appollant, Shelton testified that hoe thon 
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displayod to all comors, claiming that this (tho appcllant) was his 
assailant, It is not clear whothcr the othor complaining witness saw 
this picturo, although in viow of the attitude of Sholton, ho probably 
did: howovor, the tostimony on this point was conflicting, and was novor 
really rosolvod, What is cloar is that following tho appellant's arrost 
a lino-up was nevor sought nor hold, 

Appollant contends that the display of tho picturo tainted the 
tostimony! of both witnossos; and that that, combined with the failure to 
conduct ai lino-up rondored thoir tostimony as to idontification impropor. 

(b) As has boon montioned, thoro was a fire in the apartment of 
tho woman Diane Parish about a month aftor tho robbery, Sholton, who thon 
managed tho apartment building, entored the apartmont that day, in the 
absonco of the tonant, and without anyono’s pormission, to dotermine the 


damago, Ho saw a picturo, which ho claims to have rocognizod as that of 


of one of his assailants, Ho thon institutod@ p soarch of the apartmont, 


not for damago, but for ovidenco, At somo point, according to Sholton, 
the polico wore callod, rosponded, and participated in the soarch; howover 
the officors woro not locatod, and tho ovidonce which thoy undoubtodly 
romoved has disappoarod, Appollant contonds that this procoduro casts 
a fatal taint on tho identification procedure and should havo resultod 


in tho Court's rofusal to pormit tostimony on this point. 


ARGUMENT 


I 


In connoction with this argumont, appollant rospectfully roquosts 
tho Court to read tho following transcript portions:| 4e6; 13-15; 24-32; 


43—47; 68-69; 72-77; 88-91; 117; 158; 250-252; 222; 258. 


Mithough guarantood by tho Constitution in at least two amondments 

(¥ , Duo Procoss, and VI, Speedy Trial), tho mattor of spoody trial has been 
most fully raised and doalt with within tho past favo or six yoars, A 
careful oxamination of these opinions (many of which will be cited bolow, 
indicate that the Court's rulings ultimatcly aro founded on two consider- 
ations: (1) Was tho dolay (if caused by tho Govorzmont.) avoidable? and 
(2) Was tho dofondant projudicod by tho dolay? Appol lant asserts that in 
this instanco tho answor to both quostions is YES, | 

(1) Tho dolay in this caso was clearly ayoleaoan Tho appollant was, 
at tho timo of tho issuance of tho warrant, and for many months thoreafter 
reporting cach month to tho Probation Offico in thi Building. That infor- 
mation was known to both tho F,B,I, and tho U.S. Marshal, Appollant was 
attonding night classos at a L.C. public school; ho was living in tho vis- 
trict, Ho had a D.C, drivor'’s pormit, obtained shortly aftor tho werrant 
was issuod, Ho was working in tho aroa, at ooatiere known to the Proba- 
tion offico, Rocords of all thoso activitics woro maintainod, Indeod, 


whon he was arrested, it was bocause Officor Wosloy r somo 10 months lato - 


’ 


finally got around to chocking with the Probation Offico, Although tho 
appollant by thon was no longer on probation, he was roadily located through 
information suppliod to tho officer by the Probation Offico, 


Tho Court during tho hoaring on tho motion to dismiss for want of 
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a speody trial specifically found thet the police had not oxercised duo 
diligence in attompting to execute the warrant; this ruling is certainly 
totally supported by the record, It is, in fact, fairly clear that no 
real offort to locate the appellant was initiated until sometime in August, 
1968 (seo tr. 31-32), by which timo, of course, 9 months had olapsed since 
the time of tho offense, At no time did the prosocution contend that the 
appellant was in any way responsible for the delay in his arrost; nor for 
the delay botwoon his arrest and arraignment (noarly two months), Trial 
counsel was not appointed for appellant until moro than ono yoar after the 
date of the offenso, 

(2), Tho projudic: here is clearly demonstratod by tho record: 


not only is there tho poriod of time extending boyond one yoar which, this 


Court said in Hodgopoth v, U,S., 125 U.S. App. D.C. 19, 365 F.2d 952 (1966), 


and 124 U.S, App. D.C. 291, 364 F.2d 684 (1966) raisc a claim with prima 
facie merit, but thoro is a substantial showing of projudico, going far 
beyond the "slight showing of possible prejudico, inflamod by tho fact of 
long and unjustificd dolay, might havo entitled dofondant to rolicf from 
contimed joopardy," (Harling v, U.S., 130 U.S. App. L.C. 327 1,0F.2d 392 
(1968) Appellant hore was not on bond following his arrost; ho mado a 
prompt claim, supported by evidence, that his defonso was impaired by the 
delay, Proof, both vorbal and documontary was lost, Theo Govornmont's case 
was not oxcoptionally strpng, 

Nor is this a situation whero tho appellant was arrostod (and, 
presumably put on notico) immediatoly following the commission of the crime 
(Mathies v, U,S,, 126 U.S. App. D.C, 98; 374 F.2 312 (1967); or oven 
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Shortly thoreaftor (Jackson v, U.S,, 122 U.S, App, D.C, 124, 351 F.2 821 
(1966); Powoll v. U.S., 122 U.S, App. D.C. 229, 352 F.2 705 (1966); 
Daniols v. U.S., 123 U.S, App, L.C, 127, 357 F.2 587 (1966)), 

Rathor, tho situation hcro - oxcopt that ‘the timo lapse here is 
more than doublo - moro noarly resomblos that of Hoss v, U.S., 121 U.S, 
App. D.C, 233, 349 F.2 210 (1965) whoro, aftor a 7 month dolay the defon- 


dant could not produce an alibi; and in Woody v. U.S., 125 U.S. App, L.C. 
192, 370 F.2 214 (1966), whore aftor a 4 month dolay a witnoss had died, 


Both of those convictions wore reversed for this roason, Tho facts horo 


aro cloarly distinguishablo from, for oxamplo, Powoll v, U.S, (supra), 


whero tho defondant produced an alibi; and many other, Similar cascs whero 
no substantial projudico was shown, (It should bo: notod that in most of 
thoso casos, tho really longthy dclay followed the arrest; counsol would 


asscrt, from oxporicnco, that the most damaging dolay is that botwoen tho 


alloged crimo and the arrest, Onco a defondant is arrost ho is on notico, 


usually, that ho mst try to account for his timo on a givon dato, and 
prosumably puts his momory to work, But to attompt to roconstruct ono's 
whoroabouts for a givon quartor of an hour ton months carlicr (or 17 
months carlior), whon the dolay was almost complotoly avoidable, brings 
the projudico horo far boyond tho “prima facio" men jaaseo montionod supra. ) 
Tho Courts havo rocognizod tho urgoncy of | this point, Tho Su- 
promo Court recently said, in discussing it, that “The right to a spoody 
trial is as fundamontal as any of tho rights socured by tho Sixth Amond- 
mont." (Klopfor v, North Carolina, 38% U.S. 213, at 223 (1967),) This 


Court, in roversing a conviction from the District Court on this vory 
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issuo said, in part "To strike tho balencos montionedin Ross (supra), 

the Court looked to two factors: .,,tho projudice to tho defondant, stom- 
ming from the mothod of invostigation and tho reasonablonoss of polico 
conduct,.,Dclays prior to arrest which hindor or provont tho prosontation 
of a dofonse shacklo our systom of dotormining truth through advorsary 
procoss," Woody v. U.S., supra, p, 13) 

In ruling on a similar objoction in Godfroy v, U.S., 123 U.S, App. 
D.C. 219, 358 F.2 850 (1966), (whorc the dolay botwoon offonsos and arrost 
was 4 months), this Court said, in part: "(Tho Court) found, howovor, that 
under the circumstancos, tho police offorts to arrost appollant aftor tho 
complaint wore not diligont onough, with tho result that tho combined 
delays from offonso to complaint and complaint to arrost prejudiced tho 
appellant's ability to dofond himsolf as to tho (ovonts of Octobor 10)." 
Tho Court thon wont on to say: ",,,thoro is an obligation on tho polico 
to bo as diligont as possiblo in making tho arrost, to tho ond that tho 
accusod may know as soon as possible tho charges against him," As to tho 
counts whoro tho appollant could not produco an alibi, the conviction was 
rovorsod for lack of spoody prosecution, 

This language in Godfroy is ospocially applicablo in the instant 
caso, partly becauso of tho oxcoodingly long dolay from offenso to arrost 
(4 months in Godfroy, as comparod to 10 months hore), and partly becauso 
of tho closonoss of tho timo olomont, Tho robbery and assault commoncod 
at about 6:40 or 6:45 on tho ovening of Decombor 12, 1967; tho ineidont 


took about 10 mimtos, On tho dato in quostion, tho appollant was onrollod 


in and actually attondod an ovoning class at Pholps Vocational School, 
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which commonced at 7 p,m, Becauso of tho dolay, it was impossible for the 


teacher to tostify oxactly what timo tho appellant arrived on the night in 


question; and cortain work shoots which would havo boon of matorial aid on 


the point wore dostroyod at tho ond of tho school yoar (Junc, 1968), fhe 


appellant unquostionably was thoro: the critical point, that is what timo 


he arrived, could not be dotorminod, It was stipulatod that if tho appellant 


wore working for an aroa car wash - his bost recollection - tho woathor was 


| 
such that thoy wore not in operation on that day, so that not even a partial 


alibi was available, His girl friond, Diano Parish, “who might have helped, 
had disappoarod; counsel and appollant's family could not find hor; appollant 
was in jail, Thoroforo, the appollant tock tho only available course - 2 
flat donial of his participation, Ho is now sorving a life sontenco, 

4n oxamination of tho transcript roflocts again and again tho harm 
dono by this timo lapse: contradictory tostimony, or tho simplo answor of 
it’s boon so long = I don't romombor, it's no longor aoe 

Tho situation was, of courso, oxacorbated by tho fact that the 
roconsidoration of tho denial of bond, ordored by this Court, was nover 
mado, so that tho appollant was nover at liborty to assist himsolf in any 
way. | 

Cortainly, in light of tho many rulings from the Courts on this 
point, the delay hore was inoxcusablc, and when coupled with cloar proju- 
dico, fatal. This Court's rocont ruling in U.S. v, Parkor, 419 F, 2 679, 
136 U.S. App. D.c. (1969) should bo montionod — In that opinion, tho 
Court indicated that, had thore boon a show of projudico, tho conviction 


should bo rovorsed, In Parkor, thoro was, it appoarod, a prompt arrost (cf 
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10 months hore); an indictmont was roturned and arraignmont hold within 
4 months (cf 113 months horo); tho first trial was within 9 months, and 
onded in a hung jury, the socond 15 months (ef 17 months horo), The 
Appollant most cortainly appoars to como squaroly within the standards 
for a spoody trial dismissal: longthy dolay, rosulting from polico lack 
of diligonco, not from invostigativo neods, or his own fugitivity; and 
projudico - inability to pinpoint an alibi for tho crucial timo. (Tho 
sufficioncy of tho ovidonco against him will bo discussed in tho follwwing 
quostions, Howovor it doponded sololy on identification by two oyo-wit- 
nossos, which loft much to be dosired, Thoro woro no fingorprints, con- 
fessions (oven inadmissable ones), ballistics comparisons, otc, to corrob= 
orate this idontification, ) 

Accordingly the appollant requosts the Court to rovorso his con- 
viction on tho grounds that ho was doprived of his right to a spoody trial, 
and fatally projudicod thoroby; and to direct tho lowor Court to ontor a 


judgmont of acquittal on all counts, 


Ir 
In connoction with this point, tho Court is roquostod to road 
the following transcript pagos: 42; 101-104; 116; 120-122; 124-125; 128- 
130; 134; 143; 150; 158-166, 
(a2) In some ways it is vory difficult to formlato appollant '’s 
objection to, the admissability of tho idontification tostimony of the 2 
complainants, Sholton and Barnos, This is bocauso tho factual background 


of thoir identifications is vaguo and contradictory to tho point of chaos, 


For oxamplo, it first appoarod that appollant was idontifiod by Shelton 
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whon Sholton saw Parish's picturo during his Sees of the Parish apart- 
mont; later, howover, ho tostifiod that ho had carlior identified a pic- 
turo of Parish in a procinct "mg book", Tho bock was novor produced, 
Ho tostificd that ho did show tho Parish picturo to Barnos; and he didn't, 
Barnos and Sholton both claimod to have identifica ono or both dofondants 


from slidos, Tho policc said no slides woro ovor shown, Barnos tostificd 


that tho day boforo tho trial bogan ho idontifiod (apparontly for tho 
first timo) picturos of both Parish amd his co-dofondant in tho samo "mg 
book", Thoro was no picture of Parish in that book, fho prosecution wit- 
nosses agrood on only ono thing: noithor qoeihiecs ever viowed Parish 


in a lino-up, although the timo lapso alono would soom to mako such a pro- 


ecoding basic fair play, Sholton's first confrontation with appollant 


was at tho proliminary hoaring, whoro Shelton tostifiod, and Parish was 
in custody, 
In Clomons v, U.S., 408 F.2d 1230 (2968) tho Court hold that 
“Whonovor tho prosocution proposes to mako oyo-| nee idontification a 
part of its caso, tho dofondant is ontitlod to know the circumstanccs of 


any pro=trial idontification,"” It would certainly socom that whore it is 


not possible to dotormino tho circumstancos of such idontification, it was 
impropor to admit tho tostimony of tho witnesses in that connection, Tho 
basis for this assortion is, of courso, that tho Court mst mako a finding 
that tho circumstancos of tho idontification woro/not such as would load 
to unfair or projudicod identification (DID Barnos soo tho Parish picturo? 
was ho influoncod by that, and by Sholton’s vociforousnoss, in making an 
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an in-Court idontification?) On tho basis of tho rocord, it is impossiblo 
to soo how tho Court could mako tho nocossary factual findings to support 
tho legal ruling hore, Appellant contonds this tostimony should not have 


boon admitted, 


(o); Tho socond objection to tho identification testimony is 2- 
pronged, going as it docs both to the oral tostimony of tho witnossos, 
and to the admission in ovidonce of tho Parish photograph, Tho circum- 
stancos surrounding tho obtaining of tho picturo wero doscribed oarlior, 
The Court rulod that Sholton had a right in tho apartmont to chock tho 
damage; and that, ovon if ho oxccedod that right in conducting tho oxplor- 
atory soarch for ovidonco, and thon inviting tho policc in to do it again, 
his conduct was not subjoct to tho disciplino of a supprossion ordor, 

Whilo it is truo that tho Courts havo ofton commonted in granting 
motions to suppross ovidonco that this is in robuke to impropor polico 
donduct, tho languago of tho Fourth Amondmont is cortainly not confinod to 
the right of a citizon to bo sccuro against polico soarchos and soizuros, 
In 1961, the Suprome Court oxcluded ovidonece soized by tho polico, who 
wore callod by a landlord, who smollod tho odor of contraband, Tho polico 


(as horo) arrivod without a warrant; and (as horo) with tho landlord's 


pormission conductod a soarch, (Chapman v, U.S., 365 U.S, 610) Thoro is 


cortainly nothing to indicato that tho cvidoneo would havo boon any loss 
taintod hac it boon scizod by tho landlord rathor than the polico, 

Accordingly, tho appollant contonds that tho picturo was takon 
as a rosult of totally impropor activity on tho part of tho witnoss 


Sholton, and tho polico; that it should not havo boon admittod into 
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ovidonco; and that tho identifications which tho ipicturo triggered woro, 
in offoct "fruit of tho poison troo" and should not havo boon admittod 
eithor, 
Accordingly, appollant roquosts tho Court to revorse his convic- 
tion, and romand tho case to tho lowor Court with instructions to admit 
noithor the picturo nor the identification Nestea into evidence in tho 


| 
| 
ovont of a now trial, 


CONCLUSION 


Appollant rogunsts this Court to revorso! his conviction tho tho 


grounds horotoforo cited, and to romand this case to the District Court 


with instructions to ontor a judgmont of acquittal, or to grant a now trial 


Joan F, Dwyor, for Appollant by 
Appointmont of this Court 


CERTIFICATE OF SERVICE 


I horoby cortify that a copy of tho forogoing Appollant's Briof 
was dolivored to tho office of the U.S. Attorney for the District of 


Columbia this 6th day of January, 1971. 


Joan F, Dwyor 
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* Cases chiefly relied upon are marked by asterisks. 


Im 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether appellant was denied due process of law 
as a result of the ten-month delay between the date of the 
offense and appellant’s arrest? 

II. Whether the seven-month delay between appellant’s 
arrest and his trial constituted a denial of appellant’s 
right to a speedy trial? 

III. Whether the trial court properly admitted into 
evidence two photographs of appellant and the identifica- 
tion testimony of the two complaining witnesses? 


* This case has not previously been before this Court, except 
on an appeal from a denial of a motion for reduction of pre-trial 
bond. United States v. Parish, No. 22,631. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,345 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


LAWRENCE PARISH, JR., APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed August 12, 1968, appellant was 
charged with robbery while armed (22 D.C. Code $$ 2901 
and 3202), robbery (22 D.C. Code § 2901), two counts of 
assault with a dangerous weapon (22 D.C. Code $502), 
and carrying a pistol without a license (22 D.C. Code 
§ 3204). On May 15, 1969, after pre-trial hearings on 
appellant’s motion to dismiss the indictment for lack of 
a speedy trial and his motion to suppress evidence, trial 
was held before the Honorable George L. Hart, Jr., and 
2 jury. The following day appellant was found guilty on 
all charges except the robbery count, which the jury pursu- 


(1) 
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ant to instructions from the court had disregarded. The 
court then granted the Government’s motion to dismiss 
the robbery count. On July 11, 1969, appellant was sen- 
tenced to fifteen years to life imprisonment for armed 
robbery, forty months to ten years for assault with a 
dangerous weapon, and one year for carrying a pistol 
without a license, the sentences to run concurrently. This 
appeal followed. 


The Offense 


It was an early winter’s evening on December 12, 1967, 
and W. Cardell Shelton was anxious to close the Chesa- 
peake Terrace Apartments rental office located at 4242 
4th Street, S.E. However, as property manager, Shelton 
had first to complete the deposit slip so that he could de- 
posit $800 in rental receipts in the bank that night. With 
him in the office was Wiley Barnes, a plumber by trade, 
who was discussing with Shelton some repair work re- 
cently completed in the project. Suddenly, at 6:40 p.m., 
the front door to the office burst open, and the sound of 
gunfire was heard. Standing at the door were two men 
with stocking cap masks over their heads. One had a gun 
in his hand; the other had his hand in his pocket. An- 
nouncing, “This is a holdup” (Tr. 172), the gunmen 
thrust the pistol into Barnes’ face. As the armed rob- 
ber pushed the two victims towards the rear of the office, 
Shelton replied to the gunman’s demand for money, “What 
money?” (Tr. 205). The gun exploded again, and Barnes 
felt wind rushing past his back. Turning towards his 
friend, he saw blood running down Shelton’s belt. Shelton 
had been shot in the stomach. Pointing the revolver at the 
wall, the gunman again pulled the trigger. Shelton begged 
him to stop shooting and then opened his jacket, reveal- 
ing the white envelope containing the deposit. The gun- 
man grabbed the envelope and then struck Shelton across 
the head with the butt end of the pistol. As the robbers 
fled, the gunman fired again, a bullet grazing Shelton’s 
arm. Shelton gave pursuit, but, feeling chills and nausea, 
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he soon abandoned the chase. An ambulance took Shelton 
to the hospital. The money was never recovered (Tr. 
170-179, 202-208). 


The Pre-Trial Motion to Dismiss 


On the day of trial, the court entertained appellant’s 
motion to dismiss the indictment for lack of a speedy 
trial1_ The offense occurred on December 12, 1967, and 
a warrant for appellant’s arrest was issued on January 
22, 1968. Appellant was subsequently arrested on Octo- 
ber 13, 1968. At the hearing appellant alleged that since 
his first notification of the charges was on the day of his 
arrest, ten months after the offense, his ability to prepare 
a defense had been fatally prejudiced, in that his recollec- 
tion of the events of December 12, 1967, was vague and 
proof that he had been attending school at the time of the 
offense had been lost (Tr. 4-17). 

Sergeant George R. Wesley of the Metropolitan Police 
obtained a warrant for appellant’s arrest on January 22, 
1968.2 Conducting an investigation in an effort to locate 
appellant, Wesley first sent out a local police lookout. 
Since appellant’s last known address, 4281 6th Street, 
S.E., had been gutted by fire on January 14, 1968, Wesley 
checked without success the post office, the tax office, and 
appellant’s traffic and criminal record in hopes of turn- 
ing up a new address. He also put a “stop” on appel- 
lant’s criminal record, which would give notice to any 
law enforcement official investigating appellant that there 
existed an outstanding robbery warrant for appellant’s 
arrest (Tr. 25).= Wesley repeatedly rechecked appellant’s 


2The motion was filed with the court on March 12, 1969, but 
was apparently misplaced (Tr. 4). 


? The warrant was based on a photographic identification of appel- 
lant by Mr. Shelton (Tr. 10, 116-117). 


3 As of August 23, 1969, there was also an outstanding bench 
warrant from the United States Marshal’s Office for appellant’s 
arrest for failing to appear for arraignment in this case (Tr. 28). 
Appellant had been indicted by a grand jury on August 12, 1969. 
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criminal record, only to learn that appellant was still at 
large. Finally, in August 1968, after rechecking appel- 
lant’s traffic record, Wesley learned that appellant had 
taken a road test and listed his address as 4925 Blaine 
Street, N.E.* Appellant’s parents were located at the 
Blaine Street address, but they did not know where ap- 
pellant was living or where he was working. Wesley 
asked Mr. Parish to inform his son, if he saw him, that he 
was wanted on a robbery warrant. Mr. Parish agreed to 
do so (Tr. 20-21, 32). In early October, Wesley checked 
with the Job Employment Office* and learned that appel- 
lant was attending the Washington Job Center. The 
center in turn informed Wesley that appellant was work- 
ing for a plumbing company. The plumbing company 
provided an address, 1374 Savannah Street, S.E. Appel- 
lant was arrested at that address on October 13, 1968 
(Tr. 31). 

Mr. Shelton testified that after a fire had gutted apart- 
ment No. 1 at 4281 6th Street, S.E., on January 14, 1968, 
he entered the apartment the following day in his official 
capacity to assess the damage, and in so doing he re- 
trieved two photographs of a man he recognized as being 
the armed robber. Mrs. Parish, the tenant of the apart- 
ment and also appellant’s common-law wife, returned soon 
after the fire to remove her belongings but left no for- 
warding address. Before leaving, however, she told Shel- 
ton that she did not know where her husband could be 


* The road test was apparently given on January 28, 1968. Wesley 
stated, however, that it takes time before this information is 
processed, and it was not until checking the traffic records a second 


time that he found this new address listed (Tr. 29-80). 


* The record does not indicate where this employment office was 
located. In addition, while the Metropolitan Police records revealed 
that appellant’s probation (he had been convicted of petit larceny in 
1964 and placed on one year’s probation) had expired in 1965, ap- 
pellant had violated his probation which was then subsequently 
extended until August 25, 1969. Wesley did not learn this until 
October 1969, since this information was not a part of his Metro- 
Ppolitan Police record. At that time, however, the probation office 
could provide no new leads (Tr. 27-28, 49-50). 


5 


found. Shelton relayed this information to the police 
(Tr. 36-43). 

Mr. Morgan, a probation officer, told the court that ap- 
pellant was placed on probation on September 24, 1964, 
for a period of one year. A bench warrant was issued on 
March 17, 1965, for an alleged violation of probation, 
but appellant was not apprehended until August 1967, at 
which time his probation was extended until August 25, 
1968. During this extended period of probation appell 
had reported to the probation office once a month and had 
given an address of 4925 Blaine Street, N.E. Mr. Mor- 
gan further stated that it was neither the duty nor the 
policy of the probation office to notify the Metropolitan 
Police of a violation of probation (Tr. 43-50). 

Appellant testified in his own behalf. During Decem- 
ber 1967 he was living with his parents on Blaine Street, 
spending around one night a week at his wife’s apart- 
ment. After the fire appellant’s wife moved to Savannah 
Street. Appellant remained with his parents until his 
arrest in October 1968, spending, however, a few nights a 
week with his wife. Appellant stated that while he saw 
his parents every day, they never informed him of the 
outstanding warrant. In August 1967 appellant worked 
as a truck jumper for the Washington Daily News. In 
November, when the weather got cold, he took a job with 
the Lanham Car Wash on Annapolis Road in Lanham, 
Maryland, remaining there until at least Christmas 1967. 
Soon thereafter he worked for the Complete Floor Clean- 
ing Company for around one month and then took a job 
with the Rhode Island and M Street Association Floor 
Cleaners. Appellant then traced in detail his employment 
status and schooling from May to October 1968. Appel- 
lant testified that around Christmas 1967 he had been 
working at the Lanham Car Wash seven days a week 
from 8:00 a.m. until 7:00 p.m. except on Sundays, when 
he worked from 8:00 a.m. to 3:00 p.m. He testified that 
on December 12 he had been attending night classes at 
Phelps Vocational High School, located at 24th Street 
and Benning Road, N.E. The classes met on Mondays, 
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Tuesdays and Wednesday, 
Every day class was sch 
cember 12, he would leav. 
take a bus to 7th and E 

@ cab to school (Tr. 51 


closed on account 
Mr. James R. Simmons, 


result in any 
himself (Tr. 


The Pre-Trial Motion to Suppress Evidence 
The trial court also ent 


were the fruit 
appellant contended, the 
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photographs and the two victims’ identification testimony 
should be excluded. 

Mr. Shelton testified at the hearing on the motion that 
before the fire in January he went to the police station 
and looked at over a hundred photos, including a dozen 
slides and two or three photo albums. He identified ap- 
pellant from a photo in one of the albums (Tr. 112-119). 
The day after the fire, Shelton entered Mrs. Parish’s 
burnt-out apartment in his official capacity as resident 
manager to inspect the damage. He seized from the top of 
a dresser an 8” x 10” photograph of a man whom he 
recognized as the gunman. He also retrieved from the 
apartment a smaller snapshot of appellant. Shelton im- 
mediately went to the police station and turned over to 
them the 8” x 10” photograph, but he kept the snapshot 
for himself.* On January 20, 1968, he again went to the 
Eleventh Precinct, and after looking at hundreds of pic- 
tures he identified appellant from a color slide (Tr. 105- 
107).? In searching for appellant himself, Shelton testi- 
fied that he probably did show Barnes the snapshot photo 
of appellant (Tr. 129). 

Barnes testified that on May 18, 1969, he identified ap- 
pellant from a color photograph in one of three albums 
which he viewed at the office of the Robbery Squad. He 
also picked out appellant’s picture from among six black 
and white photographs (Tr. 134-143). 

Sergeant Wesley testified that on January 20, 1968, 
Shelton identified appellant from either a photograph in 
an album or one which was loose (Tr. 148-149, 156-157) . 
Wesley stated that on May 18, 1969, Barnes identified 
appellant from one of six black and white photographs, 


* Later that day the police searched the apartment. During this 
search or perhaps a subsequent search of the apartment, the 
police recovered some expended .25 caliber shells, which later 
were apparently lost (Tr. 121-122). 


7 Shelton later testified that he probably did not go to the pre- 
cinct after recognizing appellant from the photographs he found 
in the apartment, since any further identification would have been 
unnecessary (Tr. 123). 
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but he did not identify him from any color photograph 
albums (Tr. 151-154). 

The trial court denied appellant’s motion to suppress, 
holding that Mr. Shelton had a lawful right to enter the 
apartment and that in any event the Fourth Amendment 
did not apply to actions of private citizens. The court 
further held that the identification testimony of Shelton 
and Barnes was not in any way tainted by the manner in 
which the photographs were subsequently handled (Tr. 
160-166). 


The Trial 


At trial Mr. Shelton positively identified appellant as 
the robber who had shot him (Tr. 178, 192-193). Shel- 
ton testified, “I was close enough to Mr. Parish to kiss 
him...” (Tr. 182). “I could see quite a bit through the 
mask ... . I was able to see his eyes, his expression .... 
Looking at a gun and a man pointing and shooting at 
you, it’s nothing for you to do but just stare at him and 
watch him” (Tr. 182). “Mr. Parish has got rather un- 
usual eyes” (Tr. 193). Shelton also testified about re- 
trieving the two pictures of appellant from Diane Par- 
ish’s burnt-out apartment. On inquiry by appellant’s 
counsel, Shelton stated that he identified appellant at a 
preliminary hearing (Tr. 173, 182-196). Mr. Barnes 
testified that there was no doubt in his mind that appel- 
lant was the man who had held the gun at his head, and 
he further corroborated Shelton’s testimony as to the de- 
tails of the robbery (Tr. 209, 212-218). 

Appellant denied any participation in the robbery. He 
testified that he did not have any recollection of where 
he was or what he was doing on December 12, 1967, 
between 4:00 and 7:00 p.m. (Tr. 280). He further 
stated that he did not remember whether he attended 
class at Phelps Vocational High School that night (Tr. 
231). He remembered working at various car washes in 
December 1967 (Tr. 227, 251), but he did not recall 
whether he was working for the Lanham Car Wash during 
that month (Tr. 251, 253). Appellant testified that on 
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one day prior to the robbery he walked into his wife’s 
apartment and observed Shelton, unclad and on a bed 
with his wife. Appellant immediately left (Tr. 229, 246- 
248). Sometime after December 12 but before Christmas, 
appellant recalled speaking to Shelton on Fourteenth 
Street (Tr. 230, 248-249). 

It was stipulated by counsel that if Mr. Simmons were 
called he would bring records which would indicate that 
while appellant attended class on Tuesday night, Decem- 
ber 12, 1967, the exact time of his arrival was unknown 
(Tr. 257-258). It was also stipulated that if Mr. Blonder 
were called, his records would indicate that appellant’s 
employment at the Lanham Car Wash terminated before 
December 1967 (Tr. 258). 


ARGUMENT 


I. The ten-month delay between the offense and the arrest 
of appellant did not operate to deny him due process 
of law. 


(Tr. 9, 18, 25, 31, 41, 51-68, 74-78, 87-88, 90-91, 
127, 248-249, 257-258) 


Since the Sixth Amendment right to speedy trial af- 
fects only post-arrest delays and comes into play after th 
accused has been arrested and formally charged, appel- 
lant’s claim of an unreasonable delay between offense 
and arrest must rest on the due process clause of the 
Fifth Amendment. Powell v. United States, 122 U.S. App. 
D.C. 229, 352 F.2d 705 (1965); Ross v. United States, 
121 U.S. App. D.C. 238, 349 F.2d 210 (1965); Nickens 
v. United States, 116 U.S. App. D.C. 338, 323 F.2d 308 
(1963). In order for an accused to sustain such a claim, 
he must show that there was “no legitimate reason for 
the delay, and that he was prejudiced by the delay.” 
Powell v. United States, supra, 122 U.S. App. D.C. at 
282, 352 F.2d at 708. As stated in Nickens, supra, “Due 
process may be denied when a formal charge is delayed for 
an unreasonably oppressive and unjustifiable time after 


10 


the offense to the prejudice of the accused.” 116 U.S. 
App. D.C. at 340 n.2, 323 F.2d at 810 n.2. Appellant bears 
the burden of proof since he “will have peculiar knowl- 
edge of the facts which might constitute prejudice.” 
Jackson v. United States, 122 U.S. App. D.C. 124, 126, 
351 F.2d 821, 823 (1965) ; Powell, supra. On the record 
in the instant case appellant has not met his burden. 
Sergeant Wesley’s efforts to locate appellant included: 
sending out a local police lookout; checking with the post 
Office, tax office, traffic and criminal records to ascertain 
@ new address; placing a “stop” on appellant’s criminal 
record which would insure that, if other authorities in- 
vestigating appellant’s criminal record had information as 
to appellant’s whereabouts, Wesley would be notified; 
questioning appellant’s parents on numerous occasions; § 
and continually rechecking appellant’s criminal record for 
new information. Finally, after receiving information 
from the Job Employment Office, Sergeant Wesley dis- 
covered the Savannah Street address, and that discovery 
in turn led to appellant’s immediate arrest at that address. 
In support of his claim of Police inaction, appellant 
contends that since the United States Marshal’s Office 
knew that appellant’s probation had been extended, the 
delay could have been avoided had Wesley checked with 
them. The record, however, fails to substantiate appel- 
lant’s factual assertion.® Appellant also asserts that Wes- 
ley was negligent in failing to contact the probation of- 
fice. Wesley’s explanation, which we regard as a very 
reasonable one, was that since the local police records 
reflected that appellant’s probation had terminated in 
1965, there would have been no reason to believe that the 
; Probation office would be of any assistance almost three 
years after their supervision had ended (Tr. 31). The 


SA Sergeant Blake also talked with appellant’s mother with 
reference to the robbery warrant (Tr. 20). 
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only apparent lapse by Sergeant Wesley was failing to 
check appellant’s F.B.L record, which would have re- 
vealed appellant’s extension of probation. The trial court 
realized, however, the dilemma of the overburdened police 
department having to investigate over 4000 robberies a 
year (Tr. 87-88) in addition to the lack of adequate sup- 
porting personnel in the Probation and District Court’s 
Clerk’s Office (Tr. 18). In denying the motion to dismiss 
the trial judge held: 


I think considering their availability and the amount 
of crime in this country the police probably did about 
as well as they could be expected, although certainly 
given time and personnel they could have done more 
(Tr. 90). 


In addition, appellant argues that he did not in any way 
contribute to the ten-month delay. This argument ignores 
the fact that he was a fugitive from the District Court 
as of August 23, 1968, almost two months prior to his 
arrest. 


Appellant’s reliance on Ross v. United States, supra, is 
ill-founded. Ross dealt with a purposeful delay in order 
to protect the anonymity of an undercover police officer 
who was completing a seven-month narcotic investigation. 
In finding a denial of a fair trial, the Court in Ross re- 
garded as crucial the fact that the sole evidence against the 
accused consisted of the uncorroborated testimony of one 
police officer who had made a total of 125 purchases while 
working undercover and who admitted on the stand that 
he would not have been able to testify to the events on 
the day Ross sold him narcotics without referring to his 


20 Although the trial judge did remark that “proper diligence 
was not used to exercise [sic] the arrest warrant” (Tr. $8), this 
statement was made during the middle of the hearing before all the 
testimony was heard and before argument of counsel. Certainly 
this lone statement cannot be considered the trial court’s holding 
as appellant urges. Contrary to appellant’s recitation of the record 
that on “pp. 90-91 . . . the court held that, notwithstanding the lack 
of diligence, the delay did not prejudice the appellant” (appellant’s 
brief p. 4) (emphasis added), the transcript is devoid of the 
italicized language (Tr. 90-91). 
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notebook. 121 U.S. App. D.C. at 287, 349 F.2d at 214. 
Moreover, the Ross Court felt a substantial part of the 
undercover officer’s work during the last three months 
was duplicitous. 121 U.S. App. D.C. at 235, 349 F.2d at 
212. The case at bar is wholly distinguishable from the 
narcotic-delay cases. Sergeant Wesley procured the ar- 
rest warrant shortly after probable cause had been es- 
tablished and, aided by other police officers, made a con- 
tinuing and forthright effort to locate appellant. There 
was no deliberate or purposeful delay. The two victims’ 
recollections of the robbery were vivid; their identification 
of appellant at trial as the gunman was postive and un- 
faltering. One victim’s testimony corroborated the other’s 
in all important details, and no notebooks were required 
to refresh their recollection. Moreover, this Court has 
held in other narcotic-delay cases that a delay of five 
months in Jackson, supra, six months in Wilson v. United 
States, 118 U.S. App. D.C. 319, 335 F.2d 982 (1964), 
eight months in Hardy v. United States, 119 U.S. App. 
D.C. 364, 343 F.2d 233 (1964), cert. denied, 380 US. 
984 (1965), and thirteen months in King v. United 
States, 125 U.S. App. D.C. 168, 369 F.2d 213, cert. denied, 
387 U.S. 910 (1967) did not violate constitutional safe- 
guards, 


touring his trial testimony appellant menti ; 
with Shelton (Tr. 248-249). — oned the meeting 
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that during the Christmas season, and specifically on De- 
cember 12, his only job was at the Lanham Car Wash 
(Tr. 60, 65). He also testified that on December 12 he 
was attending a night class (7:00 to 10:00 p.m.) at 
Phelps Vocational High School and that with the permis- 
sion of Mr. Blonder, the manager of the car wash, he left 
the car wash at 5:80 p.m. and arrived at school between 
7:00 and 7:15 (Tr. 60, 66). Appellant stated, “I left 
{the car wash] every day at 5:30” (Tr. 66). The seeds 
of prejudice in the Ross-type narcotic-delay cases are not 
found on this record. As Judge Wright remarked in one 
such case: 


The people in this [ghetto] subculture simply do not 
have desk pads and social calendars to assist them in 
determining where they were at a particular time 
many months before. Powell v. United States, supra, 
122 U.S. App. D.C. at 235, 352 F.2d at 711 (dis- 
senting opinion). 


In reversing the conviction in Ross this Court found that: 


[Ross was] a man of limited education who is so 
circumscribed that there would appear to be very 
little to differentiate one day from another. . .. He 
kept no diary or other record, received little mail, 
and, at the time in question, had no regular employ- 
ment. He . . . could not remember . . . even after 
intensive discussions with his attorney . . . the events 
of May 10, 1962. 121 U.S. App. D.C. at 236-237, 
349 F.2d at 213-214. 


In the instant case, however, appellant was employed and 
going to school. Ironically, his light sentence of probation 
in lieu of a jail term provided him with a copious record 
of his whereabouts during December 1967. See Morrison 
v. United States, 124 U.S. App. D.C. 380, 332, 365 F.2d 
521, 523 (1966). Accordingly, the trial court remarked: 


However, I am by no means certain that this de- 
fendant was prejudiced thereby. He knows where he 
was working at this time, he knows the hours he was 
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working, he knows he was going to school and where 
he was going to school (Tr. 68) .2 


Appellant claims prejudice in the loss of a witness, 
Diane Parish. While appellant’s trial counsel was in con- 
tact with Mrs. Parish during J anuary 1969 (Tr. 9), since 
that time she had disappeared. “If she moved [away] 
soon after the offense she would not have been available 
even if trial had been held within a few months.” Smith 
v. United States, 185 U.S. App. D.C. 284, 286, 418 F.2d 
1120, 1122 (1969). Moreover, appellant has failed to 
make a proffer of her expected testimony. Since Diane 
Parish told Mr. Shelton the day after the fire in J anuary 
1968 that her “husband wouldn’t stay with her and [that] 
she hadn’t seen him for a while and didn’t know where 
he was” (Tr. 41, 127), we are at a loss to see any 
prejudice resulting from her disappearance. 

Appellant also urges upon this Court that prejudice 
resulted from the inability of Mr. Simmons to recall the 
specific time appellant arrived at class on Tuesday night, 
December 12, 1967. But even if appellant had been ar- 
rested in February 1968, it is virtually impossible to 
imagine that this teacher, conducting various classes at 
least three nights a week, could independently recollect the 
exact time one of his pupils arrived at class on a non- 
descript Tuesday night two months earlier. In fact, ap- 
pellant’s trial counsel chose not to ask Mr. Simmons 
whether he ever had any independent recollection of this 
fact (Tr. 74-78, 257-258). While the class sign-in sheet 
of December 12 which appellant purportedly signed was at 
some time destroyed by Mr. Simmons, the record does 
not indicate when this was done.? 


22 While appellant testified during trial that he did not have any 
recollection of working for the Lanham Car Wash in December 
1967 or attending night classes at Phelps Vocational High School 
on December 12, this sudden but convenient lapse of memory should 
not affect the trial court’s earlier ruling which was based on an 
extended evidentiary hearing. 


33 Appellant conveniently chooses the month of June 1968. The 
record, however, reflects only that Mr. Simmons kept records for 
each quarter (Tr. 75). Whether he destroyed the sheets at the end 
of the day, the week or the quarter would be mere speculation. 
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In sum, appellant has not sustained his burden of 
demonstrating prejudice, and we submit, therefore, that 
the trial court after holding an exhaustive hearing did 
not err in denying appellant’s motion to dismiss. 


II. The lapse of time between appellant’s arrest and trial 
did not work a denial of his right to a speedy trial. 


Appellant was arrested on October 13, 1968, and tried 
by a jury on May 15 and 16, 1969. The period of time 
between his arrest and trial was seven months. A mo- 
tion to dismiss for lack of a speedy trial was not filed 
until five months after appellant’s arrest.“ Under the 
circumstances the trial was set reasonably and promptly, 
and the delay was no more than can normally be at- 
tributed to the ordinary processes of justice. Even though 
the total elapsed time between the offense and trial in this 
case was seventeen months, there is no evidence that the 
Government did not act promptly after appellant’s arrest 
to afford him an early trial. Moreover, the record is com- 
pletely silent as to any specific claim of prejudice in the 
post-arrest period. Without the benefit of some claim or 
showing on the record that the seven-month delay was 
arbitrary, purposeful or oppressive, the Sixth Amend- 
ment does not require dismissal of the indictment. See 
Smith v. United States, supra; Evans v. United States, 
130 U.S. App. D.C. 114, 397 F.24 675, cert. denied, 394 
US. 907 (1968); Dockery v. United States, 129 U.S. 
App. D.C. 248, 398 F.2d 352 (1968) ; James v. United 
States, 104 U.S. App. D.C. 268, 261 F.2d 381, cert. denied, 
359 U.S. 930 (1958). 


, “Inaction by the defendant is a factor to be taken into considera- 
tion in determining whether there has been an unreasonable delay. 
ates, 124 U.S. App. D.C. 291, 295 2.4, 
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Ill. The seizure of two photographs of appellant from his 
wife’s apartment by the resident manager did not 
violate the Fourth Amendment. 


(Tr. 40-41, 108-105, 118-120, 123-125, 129, 160, 
165). 


Appellant claims that his rights under the Fourth 
Amendment were abridged when Mr. Shelton, the resident 
manager, entered his wife’s apartment the day after the 
fire and removed two photographs of appellant which 
were used in evidence against him. 

“In Burdeau v. McDowell, [256 U.S. 465 (1921)], the 
Supreme Court ruled that the mandate of the Fourth 
Amendment prohibiting unreasonable searches and seiz- 
ures is intended as a restraint upon persons acting under 
color of government authority and does not apply to the 
independent undertakings of private citizens.” Moody v. 
United States, 163 A.2d 337, 389 (D.C. Ct. App. 1960). 
Shelton entered the fire-gutted apartment in his official 
capacity as resident manager in order to assess the dam- 
age for purposes of making repairs and filing insurance 
reports. Cf. Earl v. United States, 262 A.2d 598 (D.C. 
Ct. App. 1970). Seizing the two photographs, he took 
them to the Eleventh Precinct and turned one of them 
over to the investigating detectives (Tr. 40-41, 103-105, 
118-120, 123-125, 129). There is not a scintilla of evi- 
dence on this record which indicates that the police par- 
ticipated in this search. While the police did later search 
the apartment, no evidence seized pursuant to that search 
was used against appellant. The trial court ruled that 
Shelton had a right to be in the apartment and that in 
pny event the rules for suppression of evidence did not 
apply to him (Tr. 160, 165). We submit that this ruling 
‘was correct and fully supported by the evidence* 


15 Appellant also contends that if the seizure of the photographs 
was illegal, the identification testimony by the two victims should 
have been excluded as fruits of the poisonous tree. We disagree 
and submit that Smith v. United States, 117 U.S. App. D.C. 1, 324 
F.2d 879, cert. denied, 377 U.S. 954 (1968), is dispositive. Appel- 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that 
judgment of the District Court should be affirmed. 


THoMAS A, FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
THEODORE WIESEMAN, 
DANIEL J. BERNSTEIN, 
Assistant United States Attorneys. 


lant further argues that because of the apparent contradictions in 
the testimony concerning the results of the precinct photograph 
identifications, the two victims’ identification testimony should 
have been excluded. We submit that any discrepancies went only 
to the weight the jury wished to attach to the evidence. See Davis 
v. United States, D.C. Ct. App. No. 5870, decided January 12, 1971, 
slip op. at 3. We also have found no authority which would lend 
support to appellant’s assertion that the identification testimony 
of the two victims should have been excluded because the Govern- 
ment failed to hold a formal lineup. The law is to the contrary. 
United States v. Hamilton, 137 U.S. App. D.C. 89, 91 n.11, 420 
F.2d 1292, 1294 n.11 (1969); Kennedy v. United States, 122 US. 
App. D.C. 291, 358 F.2d 462 (1965) (Burger, J.); United States 
v. Monroe, 421 F.2d 644 (5th Cir. 1970) ; United States v. Ravich, 
421 F.2d 1196 (2d Cir. 1970). Indeed, Shelton identified appellant 
at a preliminary hearing shortly after his arrest. Cf. United States 
v. Gaines, D.C. Cir. No. 28,369, decided August 27, 1970. 


How. 5. COvERNMENT PainTiNe OFFICE; 1971 417197 (517 


